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There are many different ways of enforcing rules. If someone breaks your arm you call a cop. If he breaks your window you call a lawyer. Criminal law and tort law are different mechanisms for doing the same work. Someone does something bad to someone, the legal system is called in, something bad happens to him; that is a reason not to do bad things to people. In one case the offender is found and prosecuted by police and public prosecutors, in the other by the victim and his agents, but the logic is in both cases the same. Sometimes either or both approaches can be used; O.J. Simpson was first acquitted of the crime of killing his wife and then convicted of the tort of killing his wife.

Lots and Lots of Ways of Doing it

Since we are looking at the legal systems of a wide variety of societies, I will spend this chapter listing all the enforcement mechanisms I know of and considering the problems with each. As you will see, it is sometimes hard to draw sharp lines between them. As a first cut at classification it is useful to think of the task to be done as having three parts, corresponding, in modern criminal law, to the jobs done by: 

1. police and public prosecutors—finding the offender and the evidence of his guilt
2. judge and jury—deciding guilt
3. police and prisons—enforcing the punishment.

In criminal law, all three jobs are done by professionals employed by a government to do them. Tort law is criminal law with the police and public prosecutor replaced by the victim and his agents. It is their job to figure out who committed the tort, gather evidence, and convince the court. The police and public prosecutors are professionals who do it because that is the job they are hired to do. The tort victim does it in order to collect damages; what the tortfeasor pays as penalty the successful victim receives as a reward. The victim may also have the additional incentive of private deterrence, establishing the reputation of being a bad person to commit torts against, as discussed in Chapter XXX.

Privately prosecuted criminal law was intermediate between the first two. Prosecution was by a private party who need not be the victim; in both the English and Athenian systems, any adult male citizen could prosecute any crime. In Athens the immediate incentive was a reward, a share of the fine that the criminal defendant paid if convicted. Prosecution could also be motivated by personal hostility or political rivalry.[footnoteRef:1] In England during the 18th century, incentives included rewards, private deterrence and the possibility of extorting an out of court settlement. [1: As when Aiskhines sued Ktesiphon for having proposed a decree conferring a gold crown on Demosthenes “in honor of his merit and virtue and 'because he continues saying and doing what is best for the people.' Part of Aiskhines' argument was that it was illegal to include a false statement in a decree, and it was false to say that Demosthenes' speeches and policies were good for Athens. (MacDowell 1978)] 


All three of these approaches to ;aw enforcement—publicly prosecuted criminal, tort, and privately prosecuted criminal—are broadly similar. Someone violates a rule, someone—police officer, tort victim, or private prosecutor—convinces a court that a rule has been violated and shows by whom, the court delivers a verdict and the state enforces it. 

For a very different approach to achieving the same objective consider a feud system such as that of the Romanichal. Jerry violates a rule, harming Larry. Larry threatens Jerry with violence if he does not compensate Larry for the harm. The three jobs of criminal law are all done by the victim. He is simultaneously policeman, prosecutor, judge, jury, and executioner. 

Feud law sounds more likely to produce bloodshed than law enforcement, but Jerry's ability to use force against Larry is limited by the existence of Cary, Gary, Harry, … potential allies of both parties. If they believe that Larry's demand is unreasonable and Jerry justified in refusing it, they will be unwilling to support Larry and likely to support Jerry, making the attempt by Larry to carry out his threat hazardous in the extreme. Thus a feud system can successfully enforce a set of rules understood and accepted by the participants. Enforcement depends on the threat of violence, but that is equally true of our forms of law enforcement. Violence by one private party against another is constrained by the symmetry of the situation. Unlike the state, the initiator of a feud does not have access to enormously greater resources than the defendant.

The mechanism depends on interested third parties knowing enough about the conflict to judge who is acting reasonably or unreasonably. In a small society everyone knows everyone else. A larger one requires some mechanism such as the Icelandic or Somali court procedures to lower the cost of figuring out who is the bad guy.  The same issue arises with a more conventional legal system. In order to know whether the police are arresting people because they have broken the law, because they have resisted police extortion or because they supported the wrong candidate or are of the wrong race, interested third parties require similar information.

Information does not solve the problem unless there is an incentive to act on it. Someone who tries to extort money from innocent people by accusing them of violating his rights might do the same thing to me, which gives me an incentive to avoid dealing with him, possibly to support his victim in resisting his demands. Similarly, in a system of state law enforcement in a democratic state, it is in my interest to vote out politicians who appoint law enforcers who behaved badly to someone else and might behave badly to me. But unless the polity is small my vote has little effect on the outcome, so the incentive to get information and act on it is weak. For evidence of how weak it is, consider the large difference between the popular perception of criminal conviction in the U.S.–by a jury trial–and the reality of a system in which almost all convictions[footnoteRef:2] come through plea bargains with no jury and no trial. [2:  “According to the U.S. Sentencing Commission, over 97% of convictions in the federal system arise from guilty pleas; state systems aren’t far behind at about 95%.” “The Injustice of the Plea-Bargain System,” Lucian Dervan, Wall Street Journal, Dec 3, 2015.
] 


In saga period Iceland, as in a modern legal system, there was an explicit body of laws and a system of courts to judge whether it had been violated and with what legal consequences. But the final step of enforcing the verdict was done privately by the victim and his allies. He had the option of demanding compensation from the offender with the threat of either a law suit or violence. If the defendant refused to settle, lost his case and failed to pay the resulting fine, the plaintiff could have him outlawed and be free to hunt him down and kill him.

The forms of law enforcement so far described all depend on force or the threat of force. For a very different mechanism, imagine that you have bought a jacket from a department store that guarantees to refund your money if you are not satisfied with what you bought. You discover that the jacket you bought is the wrong size and your wife points out that purple is not really your color. If the store refuses to give you a refund, you are unlikely to sue them—the amount at stake is not enough to make it worth the time and trouble. Nonetheless, almost all stores in that situation will, at least in my experience, take the product back—because they want the reputation, with you and with others, of living up to their promises.

A more elaborate example of the same approach is provided by the New York diamond industry as described in a classic article by Lisa Bernstein.[footnoteRef:3] At one point, somewhat before the time she studied it, the industry had been mostly in the hands of orthodox Jews, forbidden by their religious beliefs from suing each other. They settled disputes instead by a system of trusted arbitrators and reputational sanctions. If one party to a dispute refused to accept the arbitrator’s verdict the information would be rapidly spread through the community, making others in the industry unwilling to deal with him. The system of reputational enforcement survived after membership in the industry became more diverse, with organizations such as the New York Diamond Dealer’s Club providing both trusted arbitration and information spreading.  [3:  Bernstein (1992).] 

Next consider the same sort of enforcement, this time used as a deliberate punishment.[footnoteRef:4] A community finds one of its members guilty of violating its rules and pronounces a sentence of ostracism—in the context of the Vlach Rom described in Chapter XXX, marimé imposed by a kris romani. Other members of the community refuse to associate with the convicted defendant. If ostracism imposes large costs on its target the threat provides a reason not to violate the rules of the community.  [4:  One might interpret the Fair Courts of medieval Europe as using a mix of this and the previous approach. If a merchant refused to accept a verdict against him others would refuse to deal with him in part for fear of being cheated themselves, in part in order to help enforce the rules of the trade fair.] 


The reason not to associate with the convicted defendant is not, as in the previous case, to keep from being cheated but to enforce the rules of the community. That creates a problem. An individual who goes along with the ostracism bears the cost of giving up any mutually profitable dealing he might otherwise have with the defendant, while the benefit of enforcing the rules is shared with all members of the community; ostracism is what economists call a public good.[footnoteRef:5] That makes it less likely that an individual's share of the benefit will be larger than his cost, which may make it hard to get individuals to go along with the ruling.  [5:  For a more extensive discussion of the public good problem and approaches to solving it, see Friedman (1996), pp. 262-5.] 


One solution is the rule: You shall not associate with anyone who has violated a communal rule—including this one.

Start at a time when everyone accepts and follows all of the communal rules. Jerry violates one of them and is sentenced to ostracism. A second member of the community, Larry, has to decide whether to help enforce the sentence by refusing to deal with him. There is now an additional reason to do so—continuing to associate with Jerry will itself be a rules violation and will subject Larry in turn to ostracism. That cost makes in in Larry's interest to refuse to deal with Jerry. The members of the community (no longer including Jerry) are in what is described in game theory as a Nash equilibrium; each is following the best strategy for himself (refusing to associate with rules violators), given how the others are acting (refusing to associate with rules violators, including violators of the rule that you don’t associate with rules violators). Rewind our film a little to before Larry violated our rule and the whole community, Larry now included, is in a Nash equilibrium; given how everyone else is acting, it is in Larry's interest not to violate communal rules and the same is true for all the others. 

So far I have been assuming a formal mechanism for imposing ostracism. Informal norm enforcement is a more familiar version of the same logic. There is no legal rule that forbids me from teaching classes stripped to the waist, but doing so would be imprudent. Many of my colleagues would conclude that I was not the sort of person they wished to associate with—in part because if they continued associating with me, their colleagues might reach a similar conclusion about them. 

The Nash equilibrium is one way in which ostracism can be a workable mechanism for enforcing rules. For another solution to the public good problem, consider an orthodox Jew who keeps kosher even when he is sure nobody is watching or a Muslim convert who suppresses his remembered taste for pork. That can be seen as rule enforcement by the threat of divine sanctions, a stroke of lightning or refusal of entry to heaven. Or it can be seen as obedience not from fear of punishment but because obedience is seen as what one ought to do. There is a continuum of variants, with the believer in divine punishment at one end, Lewis’s atheist brought up to believe that gentlemen do not cheat at cards[footnoteRef:6] at the other. All depend either on immaterial costs, such as guilt from behaving as you believe you ought not to, or the belief in material costs due to supernatural causes. [6:   “I had sooner play cards against a man who was quite skeptical about ethics, but bred to believe that 'a gentleman does not cheat', than against an irreproachable moral philosopher who had been brought up among sharpers.” C.S. Lewis, The Abolition of Man.] 


Divine enforcement provides not only an independent mechanism for rules enforcement but also a way of facilitating other mechanisms. The point of swearing to tell the truth, the whole truth, and nothing but the truth, so help me God, is that the oath makes it more likely that you will actually do it, for fear of divine punishment or out of belief in your obligation to act as God wishes. The reason to allow the defendant in a suit under Jewish law to swear and be quit, defeating the suit (Chapter XXX), or the plaintiff, in a case where the evidence is stronger, to swear and take, is that plaintiff and defendant, as believing Jews, will be reluctant to swear falsely. Both the criminal and civil mechanisms for rules enforcement depend on a court being able to judge guilt or innocence. Doing that is easier with the equivalent of a lie detector. The practice of requiring oaths by believers reluctant to swear falsely provides one.

Divine intervention can also substitute completely for a court trial. If God supports the right, trial by combat or ordeal vindicates the innocent and convicts the guilty. Even if divine intervention is only mythical, the belief in it gives an advantage to the party who knows he is innocent over the party who knows he is guilty.

Peter Leeson, in an interesting article on medieval ordeals,[footnoteRef:7] argued that they worked. Defendants could structure their defense in a way that did or did not lead to an ordeal. Most defendants believed in the theory underlying the ordeal, so guilty defendants avoided them and innocent defendants did not. The priests administering the ordeal realized this, realized that those who chose ordeals were mostly innocent, and so usually rigged the ordeals to acquit. In support of the theory, he offers evidence of an implausibly large number of defendants who picked up supposedly red hot iron without being burned. Also evidence of the ordeal of dumping someone bound into water to see if he floated (guilty) or sank (innocent) was imposed on male defendants but not female–women, due to their subcutaneous fat, being more likely to float. [7:  Leeson 2012  http://www.peterleeson.com/Ordeals.pdf] 


One feature of marimé, from the point of view of a traditional gypsy, is that it is contagious. Another is that being polluted is not merely a violation of communal norms, it is also believed to have real world effects, bad luck and related risks. That provides members of the community a reason not to associate with a fellow gypsy under sentence of marimé. 

For another example of the same pattern, consider the mechanism by which the Cheyenne indians capped the level of physical violence within the tribe.[footnoteRef:8] Fighting, even quite violent fighting, was allowable. But a Cheyenne who killed another member of the tribe, for whatever reason, was banished from the tribe—not because he had been wicked but because he now smelled of death, and the smell, and its consequences in ill fortune, were contagious. After a period of years he could petition for readmission and the petition might be granted, especially if the circumstances of the killing made it appear excusable.[footnoteRef:9] But for the rest of his life, nobody else would drink from his bowl or share his pipe, because they, and he, still smelled of death, even if time had diluted the effect enough to make his presence in the tribe again tolerable. [8:  Llewellyn and Hoebel 1983.]  [9:  Also more likely if he brought suitable gifts for other members of the tribe.] 


And What is Wrong With Each of Them 

All of these methods for enforcing rules have been used by real world societies; they all work. Sometimes. All have also, at various times and places, failed to work or worked very imperfectly. Why? What are the problems with each of the alternative approaches? I start with criminal law.

Criminal Law Enforcement

In an ideal system of criminal law enforcement, everyone involved in the project, from prison guards and police officers up to the politicians responsible for selecting and controlling everyone else, will act in the general interest of the population they serve, doing their best to convict the guilty and acquit the innocent while minimizing the net costs of the process.

That is a desirable outcome but a hard one to achieve. Politicians and police, like the rest of us, are more interested in serving their own objectives than those of other people. If the real criminal can not be found, there may be much to be said for finding someone else who can be convicted; what the voters don't know won't hurt them. If campaign contributions are needed, organized groups of government employees such as cops and prison guards are one place to get them, which gives the politician an incentive to follow the policies that those interest groups support. In California, the prison guard union routinely, and often successfully, lobbies against policies that would reduce the number of prisoners and thus the demand for their services. 

Some costs of enforcing criminal law are paid by the law enforcement agency that incurs them, giving it an incentive to hold them down. Other costs are imposed on other people without compensation and so may safely be ignored, provided that those people have insufficient political influence to make their complaints matter. Criminal law in imperial China provides multiple examples. Torturing a witness or an innocent defendant imposes a cost on him but not on those who impose the torture, so there is little reason for them to take account of that cost in deciding when to employ torture and when to refrain from doing so. 

The same logic applies in modern systems. Holding a suspect in jail imposes a cost on him. Shutting a restaurant where a crime has occurred until all relevant evidence has been collected imposes a cost on the owner and his employees and customers. Seizing computers containing all the copies of important information—the only draft of a book or a doctoral thesis, say (real cases[footnoteRef:10])—and holding them until the police are certain that they no longer contain anything of interest to them imposes costs, possibly very large costs, on the owner but costs the police nothing. If the police smash down my door, shoot my dog, scare my children half to death, and only then discover that they have come to the wrong address, they have no obligation to compensate me for the damage they have done, hence little reason to take extra care to avoid such costly (to me, not them) errors. Not only do they have the option of ignoring costs they impose on others, they have the option of deliberately imposing such costs as a way of punishing people who do things they disapprove of that are not illegal.  [10:  Sterling 1993.] 


On a trip a few years back my checked suitcase contained sourdough starter (needed for a class I was going to teach on medieval cooking) safely stowed in a closed container inside another closed container. The suitcase emerged from baggage collection with both containers open and their contents scattered over the other contents of the suitcase. I am not certain that the explanation was that TSA inspectors resent having to go to the trouble of checking out containers with semi-liquid stuff in them, but it seems the most likely explanation.[footnoteRef:11]  [11:  For details and evidence, see: http://daviddfriedman.blogspot.com/2012/05/tsa-vandalism.html] 


Focusing on the system more generally, it is far from clear how to make it take account of one of the most serious costs it imposes on other people, the cost to defendants who end up punished for crimes they did not commit. For a discussion of that problem, in the context of criminal law and alternative enforcement systems, see the next chapter.

A different sort of incentive problem was pointed out in the article by George Stigler and Gary Becker that I discussed in Chapter XXX.[footnoteRef:12] When a cop gets a criminal convicted, the cost to the latter is likely to be greater than the benefit to the former, making possible an exchange in their mutual benefit—the criminal bribes the cop to burn the evidence. Preventing that requires additional layers of enforcement and additional complications. The solution they suggested was to compensate the enforcer with the fine paid by the convicted offender. Becker and Stigler had, without realizing it, reinvented tort law, although not in precisely the current form. Which brings us to our next topic. [12: 12 Becker and Stigler 1974.] 


Tort

Tort law privatizes part of the job of enforcing legal rules. Doing so solves some, but not all, of the problems raised by criminal law. A tort plaintiff can impose costs on the defendant without compensation, such as the cost of paying for a lawyer to defend against the suit or of responding to a discovery demand, but, not being protected by sovereign immunity, he is less able to do so than a police department. The lawyer representing the plaintiff might, like the corrupt policeman, sell out to the other side, but there is someone directly involved in the case with an interest making sure that doesn’t happen–the plaintiff. Many of the arguments that suggest that a competitive private market does a better job of producing goods and services than a government monopoly apply here, where the service being produced is that of detecting and proving violations of legal rules. We do not usually think of government enforcement of criminal law as an example of socialism but, economically speaking, that is what it is–government ownership and control of a means of production–and the usual arguments for the inefficiency of socialism apply.

Tort law has its own incentive problems. The damage payment awarded by a court is both the penalty to the convicted tortfeasor for committing the tort and the reward to the plaintiff and his lawyer for convicting him of it. There is no reason to expect the same sun to be optimal for both purposes. Nor is there a reason to expect the amount awarded in our tort system, enough to “make the victim whole,” to be optimal for either.

Consider a tort which is difficult to detect and prove, with the result that half the tortfeasors escape unpunished. The damage done is (say) ten thousand dollars, so that is what convicted tortfeasors pay, making the average penalty five thousand. If deliberately committing the tort benefits me, [footnoteRef:13] or precautions to prevent it cost me, seven thousand dollars, I am better off on average committing the tort and sometimes paying for it even though what saves me seven thousand dollars costs you ten, making us on net worse off by three thousand dollars. Some torts that should be deterred will not be.[footnoteRef:14] [13: 13 At this point we are considering both criminal law and tort law as alternative approaches to preventing offenses, not limited to the particular offenses that are currently classified as crimes or torts. So we can include as possible subjects for tort law the sort of deliberate offenses presently classified as criminal. ]  [14:  I am not offering here anything approaching a full theory of optimal punishment or optimal enforcement; readers interested in the subject will find it in Chapter 15 of Friedman (2000). The simple rule “set average punishment equal to damage done so as to deter any offense that benefits the offender by less than it costs the victim” should be sufficient for our purposes although, as I demonstrate there, it is not strictly correct. A similar approach applied to how rules are enforced suggests avoiding enforcement actions that cost more than the value of the deterrence they provide.] 


The problem is worse than that, because we must consider the incentives of the victim as well as those of the potential tortfeasor. If spending six thousand dollars on a law suit buys me only a fifty percent chance of collecting a ten thousand dollar damage payment, suing you makes me poorer, not richer, so I don't. And if I am not going to sue you, the penalty you pay for committing the tort is not five thousand dollars but zero.

One possible solution is a probability multiplier for damage awards. If damage done is ten thousand but the probability of successful suit is only fifty percent, set the award at twenty thousand. Now the average punishment is equal to the damage done, giving potential tortfeasors an incentive to prevent any tort whose prevention costs less than the damage it does. Some scholars, including Landes and Posner, have suggested that punitive damages, damage awards greater than damage done, serve just that purpose.[footnoteRef:15]  [15:  A discussion of punitive damages, including arguments against that interpretation and for and against others, can be found in Friedman (2000), Chapter 18.] 


While this might be an attractive solution in some cases, it too has problems. For one thing, the damage award is limited to what the tortfeasor can pay. In the case of a serious offense with only a low probability of successful prosecution, that may be less, perhaps much less, than the damage done scaled up to allow for the low probability of conviction.

A second problem is that a probability multiplier may make it profitable to create fictitious torts. Late at night, as your car comes around the bend, I shove mine into the road and hastily stand back. When the dust has cleared and you have gotten free of the wreckage—I considerately staged my fake accident on a slow road, so that you would survive to be sued—I commence a legal action, claiming five times the value of my car on the grounds that it was only by great good luck that you did not succeed in escaping after smashing my car and that four friends of mine just happened to be lurking in the underbrush to witness the accident and testify against you. In order to frame you I had to create a real accident, so it was made profitable only by the existence of a probability multiplier. 

So far I have assumed that the tort victim only sues in order to collect damages, hence will not sue if damages come to less than the cost of suit. If that were always the case privately prosecuted criminal law without rewards, as existed in England through parts of the 18th century, could not have worked, since there was no damage payment to compensate for even modest costs of prosecution. Yet that system, described in Chapter XXX, existed and functioned.

Part of the explanation was that plaintiff and defendant together could convert a criminal punishment, such as hanging, into a tort punishment by a covert out of court settlement. Part is that potential victims could publicly precommit to prosecute by joining a prosecution association, making deterrence a private good that they were willing to pay for.

Another assumption I have been making is that the tort victim has sufficient resources to prosecute if he chooses to. That may not always be the case. If we shift our story from 21st century America to tenth century Iceland, the man whose brother has been killed may be old and feeble, with no remaining relatives willing to help him press his suit against an offender prepared to beat him up when he tries to go through the legal procedures required for a law suit.

The Icelandic solution was to make tort claims transferable. I may not have the resources to press my claim but one of my neighbors does. Successfully prosecuting my claim will result in his collecting several hundred ounces of silver as wergeld, tort damages for the killing. I transfer the claim to him, he prosecutes it successfully, keeps whatever share of the profits we have agreed to and gives me the rest. 

The same approach could be applied in a modern context. A tort victim in our legal system has the option of finding a lawyer willing to take the case on a contingency basis but no good way of knowing which lawyer will do a good job of winning a hefty award and which will sell him out for a concealed side payment from the other side. If tort claims were transferrable he could sell his to the highest bidder, at which point he no longer cares how well it is prosecuted. 

Transferable tort claims could solve another problem in our system as well. Consider a tort that does a small amount of damage to each of a large number of victims, small enough so that no individual victim or small group will find it worth the trouble of suing. The current solution is a class action; an enterprising lawyer gets himself named as attorney for the class of all victims, sues on their behalf and collects damages or accepts an out of court settlement. One problem with that solution is the difficulty of preventing the attorney from acting in his own interest instead of that of his imaginary clients, settling on terms that give him a substantial sum in real cash and provide them compensation in the form of discounts on their hypothetical future dealings with the defendant.

Transferable claims make possible a better solution. The lawyer purchases a large number of small claims, perhaps with the assistance of middlemen, then sues on his own behalf as their owner.[footnoteRef:16] In this respect, at least, our legal system is a mere thousand years behind the cutting edge of legal technology. [16:  For a more detailed description of how such a system might work, see Friedman (2000) pp. 99-100, 266, 282.] 


Feud

So far I have explored problems with the two approaches to law enforcement central to modern legal systems, criminal and tort law. A third, feud law, is less familiar to moderns. Yet it too can and has functioned for enforcing legal rules. What problems limit its ability to do so?

One is that it requires commitment mechanisms. The benefit of having it known that if I am injured I will revenge myself whatever the cost may be very great, since by deterring acts against me it reduces the risk both of being injured and of having to bear the costs of revenge. But after I have suffered a serious injury from a formidable opponent, the cost of revenging myself may be more than the benefit is worth—better  a live wimp than a dead hero. The solution, as in the parallel case with private prosecution of criminal law, is to find some way of committing myself in advance. In 18th century England it was done by prepayment to a prosecution association. In a less developed society, it depended on some combination of social norms and internal incentives.

Seen from this standpoint, the human trait of vengefulness is not an irrational passion but a hardwired commitment strategy.[footnoteRef:17] It is irrational after the fact, when I have to do my best to hunt down the killer of my kinsman at considerable risk to myself, but rational ex ante, when the knowledge that I will hunt down anyone who kills my kin is one reason my kin do not get killed. [17:  Territorial behavior by animals, including many species of birds and fishes, provides an older example of such a hardwired commitment strategy, in that case a strategy of fighting to the death against a trespasser of the same species. (add reference)] 


Part of the modern hostility to feud is based on the belief that its violence is unbounded in both time and magnitude, that a minor conflict can be expected to generate a continued cycle of revenge killings as in the legend of the Hatfield/McCoy feud. In the appendix to this chapter, I sketch the real history. The feud consisted of one exchange in which three members of one family killed a member of the other and were themselves killed in revenge and a second, five years later, in which a renewal of the conflict set off by the intervention of the governor of Kentucky resulted in one death on one side and two on the other. The rest of the famous feud exists in movies and newspaper stories but not in the work of careful historians. That illustrates my rule of thumb for reading history: View with suspicion any anecdote that makes a good enough story to have survived on its literary merits.

Moderns are less familiar with the much more extensive record from societies such as saga period Iceland. A careless reading of the sagas makes it sound like a violent society, until you notice that two successive chapters, recounting two violent clashes, are separated by enough time for a character not yet born at the time of the first to participate in the second as an adult.[footnoteRef:18] A more careful examination suggests that most feuds terminated either at the first round, when the offender agreed to pay the penalty set by court or arbitrator, or at the second, after the victim of the first clash had reversed roles for the second. Only a few continued beyond that for multiple exchanges—and so, with the boring parts removed, provided the material for sagas. [18:  Add Njal saga reference.] 


If I honestly believe that the compensation you are offering me for the damage you and your allies did to me is absurdly low while you regard it as generous, we may have a hard time finding a settlement that does not make at least one of us feel as though he has abandoned his own commitment strategy, making him fair game for any future aggressor. So a well functioning feud system may require enough commonality among the participants to make it possible for the two sides to agree on settlements, whether negotiated between them or arranged by a third party arbitrator. An alternative may be a mechanism whose authority is commonly recognized, such as the Icelandic court system. Even if I believe that what the court awarded me was unreasonably little I can still accept it without signaling my unwillingness to defend my rights against future aggressors, since they will have no reason to expect the court in the cases spawned by future clashes to err in their favor.

Reputation

Reputational enforcement works well for parties engaged in repeat voluntary transactions; once you have obtained a reputation for failing to do what you have promised, people become reluctant to deal with you. Anticipating that, you fulfill your obligations. It does not work for a one time transaction, a con-man who intends to cheat his victim out of a fortune and then retire. Nor does it work for involuntary transactions; a mugger does not require the consent of his victims. And even in the case of repeat voluntary transactions, there is a risk of end game betrayal, the trader who, having built up a reputation for trustworthyness by twenty years of honest dealing, spends the final year before his planned but unannounced retirement borrowing money he has no intention of paying back and taking payment for orders he does not plan to fill.

Even if I am only an occasional participant in a particular market, I routinely engage in other transactions, social, economic, political. If I sell you a car which stops running two days later, there is a reputational penalty even I never plan to sell another car. The fact that I cheated you over a car will be seen as evidence that I am likely to cheat other people in other ways. One way of making sense of our moral judgements is that we put two different acts into the same moral category precisely because we believe that the willingness to do one correlates positively with the willingness to do the other.[footnoteRef:19] Once enough people have heard your story and inspected what is left of your car, I find landlords unwilling to rent me a room, employers reluctant to hire me, fathers refusing to allow me to date their daughters. In a society where people know each other well enough for reputational enforcement to work well, a mugger, even if he has never been convicted, even if his society has no courts, may find that his reputation costs him in parts of his life that do not consist of mugging people.  [19: 19 This insight, obvious once stated but not so obvious before, I owe to James Donald.] 


The argument can be expanded beyond the loss of trading opportunities. Humans are social animals; most of us want to be liked, want to be admired, want to be seen as high status. Being viewed as someone who cannot be trusted costs in all those dimensions, which may be a reason to be trustworthy even for someone planning no repeat transactions that depend on trust. 

Human beings reveal their feelings, values, thoughts in facial expressions, voice tones, gestures. That makes it difficult, although not always impossible, to maintain the reputation of being an honest, trustworthy, generous person while awaiting a good opportunity to swindle someone. Good con men exist, but they are rare. Reputational enforcement may be harder in the case of firms, which have no faces to show expressions and which can discard a bad reputation by filing a new set of incorporation papers under a new name. One solution is for the firm to post a reputational bond–an expensive advertising campaign whose benefits will be lost if the firm vanishes, a marble faced bank building with limited resale value.[footnoteRef:20] [20:  For a much more extensive discussion of these issues, including their relevance for anonymous online transactions, see Friedman (2005).] 


There is a further problem with reputational enforcement that becomes more serious the larger the society. When you cheat me by failing to fulfill your side of a contract and I complain, you respond by explaining to any who ask that you only pulled out of the contract because I had failed to fulfill my side of the bargain. An interested third party with no easy way to tell which of us is lying may conclude that it would be prudent not to trust either. Anticipating that response I conclude that public complaint will only make a bad situation worse—better to take my losses and keep my mouth shut. This is a problem for a system which depends on action taken, not by government employees hired to enforce the law, but by private individuals acting in their own self interest.[footnoteRef:21] [21:  Friedman (2002) includes a simple model of reputational enforcement showing the link between cost to third parties and the amount of cheating.] 


So one requirement for reputational enforcement to work is that the information cost to interested third parties of figuring out who was at fault is low enough to make it worth their while to do so. One way of fulfilling this condition has already been mentioned—reputational enforcement in a small society where everyone knows everyone else and has a pretty good idea whose account can or cannot be trusted. Another way is the use of arbitration, ideally prearranged. If you and I have publicly agreed in advance that any dispute over our gemstone dealings will be settled by the New York Diamond Dealers' Association, all a third party has to learn is their verdict, which takes much less effort than investigating the details of the controversy himself.[footnoteRef:22] [22:  Some readers may associate arbitration primarily with arbitrators selected only after the dispute arises. The mechanism I am describing works better if arbitrators are chosen in advance, since then third parties do not have to have independent information about the honesty or competence of the arbitrator. It is sufficient to know that a party agreed to abide by the arbitrator's verdict and then reneged on that agreement.] 


A third approach is demonstrated by the dealings of Chinese merchants on Taiwan, in an environment largely dependent on reputational enforcement, as described in Chapter XXX. Structure your contracts in ways that make it as easy as possible for third parties to tell who was at fault. If my goods are being stored in your warehouse and I complain that you have let them be damaged or that some of them are missing, it will be hard for a third party to judge the dispute, so follow the simple rule that ownership goes with physical possession. Make a buyer responsible for inspecting goods before he accepts them and forbidding him, save in the most extreme cases, from demanding compensation if he later discovers that their quality is less than he was led to expect—the rule of caveat emptor. It is easier to demonstrate whether or not I delivered the goods to him than what happened to them afterwards or what condition they were delivered in.

Reputational enforcement is more effective for a repeat player than for someone who expects to participate in such transactions rarely. So design contracts to put the temptation to default on those who can be trusted not to yield to it. If you can be trusted and I cannot, I pay in advance; you could take my money and fail to deliver what it bought, but won't. Those are the terms on which I routinely buy things from Amazon.com.

Ostracism

There are at least two major problems with ostracism as a way of enforcing rules. The first is that someone has to decide who to ostracize, which requires a decision making procedure whose results practically everyone accepts. If there is no such procedure, an attempt at ostracism may divide the community between those who accept the verdict and go along and those who do neither. The second problem is that the people participating in the ostracism have to include a large enough proportion of those the target would like to interact with so that their refusal to interact imposes a serious cost on him. 

In a large society this is hard to arrange, since only a small proportion of its members need defect to provide the target with an adequate number of trading partners. In a small community embedded in a larger society, the Romani (and Amish and Mormon and …) case, it works only if the barriers to a member of the community interacting outside it are high. That condition can be met, as in the case of the Vlach Rom, but at a considerable cost, and it may cease to be met–arguably has in the Vlach Rom case–due to changes that make either the embedded community or the surrounding society less intolerant of the other. If the barriers are low the threat of ostracism is only a mild deterrent, limiting the community’s ability to enforce its rules on its members. 

That suggests that ostracism will be most effective for a small community either entirely isolated or set in a very unfriendly larger society. Outside of one of those situations it can be used to enforce rules, but only rules that nobody has strong reasons to want to violate.

Divine Enforcement: In Foro Interno

The pure form of divine enforcement depends on everyone believing in the divinity and his willingness to enforce or their obligation to obey. That belief may be shaken if violators of the rules are seen to escape unpunished. One way to avoid that is to start with beliefs sufficiently strong to make detected violations rare. Another is to incorporate in the belief system forms of divine punishment that are unobservable from the outside, such as punishment post-mortem in Islamic law, or difficult to observe, such as bad luck. Practically everyone is unlucky in something.

Even if divine enforcement is not a complete substitute for more mundane alternatives, it may make those alternatives more workable. To use oaths as a lie detector it is not necessary that everyone be a believer, only that there is some test to identify unbelievers. Religious practices which are costly and not enforced, hence engaged in only by the believers, provide one such test. As I suggested in Chapter XXX, one function of kosher rules and similar restrictions may be to identify believers whose oaths are to be trusted. An extreme version is a situation where being a member of the group is itself so costly that nobody would choose to join unless he truly believed in the religion. Arguably that describes those who participated in the early years of the Mormon church, when the faithful were fleeing most of the rest of mankind to set up their own refuge in what would become Utah, and equally describes the core of believers who accepted expulsion from Mecca in order to join Mohammed in Medina.

That suggests that religions such as the LDS or Islam, at least in their early stages, have a significant advantage over less controversial rivals; they know who can be trusted because nobody who can't will join. Arguably an analogous situation exists for political movements. There are advantages to being in power, but also an important disadvantage. Since identifying with the party in power pays, there is no easy way of distinguishing dedicated believers who can be trusted from rice Christians who cannot.[footnoteRef:23] [23:  http://daviddfriedman.blogspot.com/2012/06/rice-christian-cycle.html] 


Conclusion

I have now at least sketched all of the approaches to enforcing legal rules we have observed in the legal systems discussed here. As you can see, all of them have problems, but not the same problems. That suggests that what system works best depends at least in part on the characteristics of the society whose rules it is to enforce. That is one reason that this is an attempt to understand different legal systems, not an attempt to decide which is the best.

Appendix: Hatfields and McCoys, The Feud that Mostly Wasn't

According to a popular tale, the Hatfields and McCoys, two families of Appalachian hillbillies living on opposite sides of the Tug Fork, the border between Kentucky and West Virginia, started killing each other before the end of the Civil War and continued to do so through a long series of revenge killings, each inspiring the next, for some decades thereafter. 

The real history is shorter and less dramatic. Asa McCoy volunteered for the Union Army, was invalided out, returned to the Tug valley and was killed, a murder often claimed to have been the first in the feud. There is, however, no evidence that his death had anything to do with a family feud, and who killed him was never discovered. Practically everyone in the Tug Valley other than Asa, both Hatfields and McCoys, was pro-Confederate, providing an obvious motive for his killing.

The first definite conflict between Hatfields and McCoys occurred 13 years later, when Old Ranel, the patriarch of the McCoy clan, suspected that Floyd Hatfield had stolen one of his hogs. Instead of getting down his rifle and telling his boys to fetch theirs, however, Ranel took his suspicions to the nearest Justice of the Peace. Floyd Hatfield was tried and acquitted. A year and a half later, two of Ranel's nephews got in a fight with Bill Staton, a relative of both families who had been a witness for Floyd Hatfield's side in the trial, and killed him. They were arrested, tried, and acquitted on grounds of self-defense—on the Hatfield side of the river by a Hatfield judge. No revenge killings followed.

The first violence fitting the pattern of a proper family feud occurred in 1882. In the course of an election day fight, Ellison Hatfield was badly wounded by three of the McCoys. The three were arrested and on their way to the Pikeville, Kentucky, jail when their party was intercepted by a larger group led by Anse Hatfield and the prisoners seized. The captors, uncertain whether Ellison's wounds were mortal, waited until he died and then killed the three McCoys. 

That should, of course, have brought forth return violence from the McCoys. What actually happened was that they took the matter to a Kentucky court, which issued warrants for twenty-one of those involved in the killing but did nothing else. Five years passed with no further violence.

At which point a new governor of Kentucky was elected who happened to be a friend of Perry Cline, a lawyer, friend and distant relative of Ranel McCoy. Cline persuaded the governor to announce rewards for Anse Hatfield and his fellow killers and begin extradition proceedings. Kentucky posses crossed the state border into West Virginia without authorization from its authorities, killed Anse's uncle, captured nine of those charged with the earlier killing and brought them back to Kentucky, where they were eventually tried and convicted; one was hanged, the other eight given life sentences.

That set off the second and final instance of retaliatory killing; a group of Hatfield supporters attacked Ranel's home, burned it, and in the process killed two of his (adult?) children. That was the point at which the conflict began to draw national attention, with newspapers describing it in dramatic and wildly exaggerated terms. Also the point at which the conflict was over, at least for the two families.

Not, however, for the lawyers. The governor of West Virginia demanded the return of the nine citizens of his state who had been kidnapped at the bidding of the governor of Kentucky, carried off, and tried in a Kentucky court. The case eventually reached the Supreme Court which held that although the kidnapping was illegal there was no recourse; once the nine were in Kentucky, the Kentucky court could try them. 

Two things are worth noting about the story. The first is that at most seven killings were clearly due to conflict between the families, of which five were revenge killings, two the killings that inspired the revenge. The other is that, so far as we can tell, the feud would have ended with a total of only four killings—for five years had ended—had not the state government of Kentucky chosen to revive it.
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